


        

    

               
              

                
               

         

        







  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

 
Download 

NLRB 
Mobile App 

REGION 5 
BANK OF AMERICA CENTER, TOWER II 
100 S. CHARLES STREET, SUITE 600 
BALTIMORE, MD 21201 

Agency Website: www.nlrb.gov 
Telephone: (410)962-2822 
Fax: (410)962-2198 

July 2, 2014 

 
McDonald's of Air and Space Museum 
6th St. and Independence Ave. 
Washington, DC 20560-0001 
 

Re: McDonald's of Air and Space Museum 
 Case 05-CA-131908 
 

Dear : 

Enclosed is a copy of a charge that has been filed in this case.  This letter tells you how to 
contact the Board agent who will be investigating the charge, explains your right to be 
represented, discusses presenting your evidence, and provides a brief explanation of our 
procedures, including how to submit documents to the NLRB. 

Investigator:  This charge is being investigated by Field Examiner Joshua D. Rosenberg 
whose telephone number is (202) 208-3053.  The mailing address is 1099 14th St., N.W., Suite 
6300, Washington, DC 20570-0001.  If Joshua D. Rosenberg is not available, you may contact 
Resident Officer Mark B. Kalaris whose telephone number is (202) 208-3076. 

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, 
Notice of Appearance.  This form is available on our website, www.nlrb.gov, or from an NLRB 
office upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to any 
member of the public under the Freedom of Information Act. 

Presentation of Your Evidence:  We seek prompt resolutions of labor disputes.  
Therefore, I urge you or your representative to submit a complete written account of the facts 
and a statement of your position with respect to the allegations set forth in the charge as soon as 
possible.  If the Board agent later asks for more evidence, I strongly urge you or your 
representative to cooperate fully by promptly presenting all evidence relevant to the 
investigation.  In this way, the case can be fully investigated more quickly. 

Full and complete cooperation includes providing witnesses to give sworn affidavits to a 
Board agent, and providing all relevant documentary evidence requested by the Board agent.  
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Sending us your written account of the facts and a statement of your position is not enough to be 
considered full and complete cooperation.  A refusal to fully cooperate during the investigation 
might cause a case to be litigated unnecessarily.  

In addition, either you or your representative must complete the enclosed Commerce 
Questionnaire to enable us to determine whether the NLRB has jurisdiction over this dispute.  If 
you recently submitted this information in another case, or if you need assistance completing the 
form, please contact the Board agent. 

We will not honor any request to place limitations on our use of position statements or 
evidence beyond those prescribed by the Freedom of Information Act and the Federal Records 
Act.  Thus, we will not honor any claim of confidentiality except as provided by Exemption 4 of 
FOIA, 5 U.S.C. Sec. 552(b)(4), and any material you submit may be introduced as evidence at 
any hearing before an administrative law judge.  We are also required by the Federal Records 
Act to keep copies of documents gathered in our investigation for some years after a case closes.  
Further, the Freedom of Information Act may require that we disclose such records in closed 
cases upon request, unless there is an applicable exemption.  Examples of those exemptions are 
those that protect confidential financial information or personal privacy interests. 

Procedures:  We strongly urge everyone to submit all documents and other materials 
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing) 
through our website, www.nlrb.gov.  However, the Agency will continue to accept timely filed 
paper documents.  Please include the case name and number indicated above on all your 
correspondence regarding the charge.  

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website, www.nlrb.gov or from an NLRB 
office upon your request.  NLRB Form 4541 offers information that is helpful to parties involved 
in an investigation of an unfair labor practice charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

Very truly yours, 

  

Charles L. Posner 
Regional Director 

Enclosures: 
1. Copy of Charge 
2. Commerce Questionnaire 





 

 

UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
MCDONALD'S OF AIR AND SPACE MUSEUM 

 Charged Party 

 and 

GOOD JOBS NATION 

 Charging Party 

 

 
 
 
 
 
Case 05-CA-131908 
 

 

 
AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER 
 
I, the undersigned employee of the National Labor Relations Board, state under oath that on 
July 2, 2014, I served the above-entitled document(s) by post-paid regular mail upon the 
following persons, addressed to them at the following addresses: 

 
McDonald's of Air and Space Museum 
6th St. and Independence Ave. 
Washington, DC 20560-0001 

 
 

 
July 2, 2014  Andrew Giannasi, Designated Agent of NLRB 

Date  Name 
 
 

  /s/ Andrew Giannasi 
  Signature 
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BANK OF AMERICA CENTER, TOWER II 
100 S. CHARLES STREET, SUITE 600 
BALTIMORE, MD 21201 

Agency Website: www.nlrb.gov 
Telephone: (410)962-2822 
Fax: (410)962-2198 

July 2, 2014 

Mr. Benjamin O'Donnell 
Good Jobs Nation 
1900 L St., N.W., Ste. 900 
Washington, DC 20036 
 

Re: McDonald's of Air and Space Museum 
 Case 05-CA-131908 
 

Dear Mr. O'Donnell: 

The charge that you filed in this case on June 30, 2014 has been docketed as case number 
05-CA-131908.  This letter tells you how to contact the Board agent who will be investigating 
the charge, explains your right to be represented, discusses presenting your evidence, and 
provides a brief explanation of our procedures, including how to submit documents to the NLRB. 

Investigator:  This charge is being investigated by Field Examiner Joshua D. Rosenberg 
whose telephone number is (202) 208-3053.  The mailing address is 1099 14th St., N.W., Suite 
6300, Washington, DC 20570-0001.  If Joshua D. Rosenberg is not available, you may contact 
Resident Officer Mark B. Kalaris whose telephone number is (202) 208-3076. 

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, Notice 
of Appearance.  This form is available on our website, www.nlrb.gov, or at the Regional office 
upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to any 
member of the public under the Freedom of Information Act. 

Presentation of Your Evidence:  As the party who filed the charge in this case, it is your 
responsibility to meet with the Board agent to provide a sworn affidavit, or provide other 
witnesses to provide sworn affidavits, and to provide relevant documents within your possession.  
Because we seek to resolve labor disputes promptly, you should be ready to promptly present 
your affidavit(s) and other evidence.  If you have not yet scheduled a date and time for the Board 
agent to take your affidavit, please contact the Board agent to schedule the affidavit(s).  If you 
fail to cooperate in promptly presenting your evidence, your charge may be dismissed without 
investigation. 
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Procedures:  We strongly urge everyone to submit all documents and other materials 
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing) 
through our website www.nlrb.gov.  However, the Agency will continue to accept timely filed 
paper documents.  Please include the case name and number indicated above on all your 
correspondence regarding the charge.   

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website www.nlrb.gov or from the 
Regional Office upon your request.  NLRB Form 4541, Investigative Procedures offers 
information that is helpful to parties involved in an investigation of an unfair labor practice 
charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

Very truly yours, 

  

Charles L. Posner 
Regional Director 

Enclosure:  Copy of Charge 



From: Rosenberg, Joshua D.
To: "ben.o"donnell@changetowin.org"
Subject: NLRB Appointment Confirmation McDonald"s of Air and Space Museum, Case 05-CA-131908
Date: Wednesday, July 2, 2014 1:05:02 PM
Attachments: image001.jpg

LTR.05-CA-131908.NLRB Appointment Confirmation pdf

Dear Mr. O’Donnell,
 
Please see the attached appointment confirmation.  If possible, please provide me with relevant
documentary evidence, as described in page 3 of the attached, prior to the appointment. 
 
Regards,
 

Josh Rosenberg
Board Agent, Region 5
National Labor Relations Board
Washington, D.C. Resident Office
(202) 208-3053
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Sincerely,

Joshua Rosenberg
         Board Agent



INFORMATION FOR WITNESSES

Arrive On Time:

Please be prompt for your appointment.  If you are running late, please call your Board
agent.  If you do not have his phone number, please call our receptionist at (202) 208-3000.  

Parking:

A small number of metered street spaces are available nearby. The NLRB does not pay 
for parking. We also are easily accessible via public transportation. The nearest metro stop to our 
location is McPherson Square, on the Blue and Orange Lines. 

What to Expect:

You will meet privately with a Board agent.  The Board agent will interview you 
concerning the allegations in the charge, giving you full opportunity to explain.  The Board agent 
will prepare a written affidavit (sworn statement) for your signature.

In most cases, expect your interview to take 4 to 6 hours.  

Bring With You:

 All discipline received by  including but not limited to what  received on 
, 2014

 A description of  job duties
 A record of  work schedule since  began the job
  pay stubs
 All communications written between the Charging Party and the Employer that are 

relevant to the allegations
 All relevant employee handbooks
 Any calendar, diary, notes, or other documents with information relevant to the

charge, including if applicable copies of disciplines, warnings, or termination
 Names, addresses, e-mail addresses, and phone numbers of other people who have

information relevant to the charge

General Information:

General information about the NLRB and the National Labor Relations Act, including 
our customer service standards, can be found on our website, www.nlrb.gov. 
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From: Ben O"Donnell
To: Rosenberg, Joshua D.
Subject: RE: Reminder for NLRB Appointment Confirmation McDonald"s of Air and Space Museum, Case 05-CA-131908
Date: Monday, July 7, 2014 10:10:22 AM

Confirmed
________________________________________
From: Rosenberg, Joshua D. [Joshua.Rosenberg@nlrb.gov]
Sent: Monday, July 07, 2014 8:44 AM
To: Ben O'Donnell
Cc: 
Subject: Reminder for NLRB Appointment Confirmation McDonald's of Air and Space Museum, Case 05-CA-
131908

Dear Mr. O’Donnell,

This message is to remind you of appointment  in which the goal is to complete 
affidavit.  Please reply to this email to confirm.

Regards,

Josh Rosenberg
Board Agent, Region 5
National Labor Relations Board<http://www nlrb.gov>
Washington, D.C. Resident Office
(202) 208-3053
       [cid:image002.jpg@01CF99BF.CA62A760]
<http://upload.wikimedia.org/wikipedia/commons/b/be/National_Labor_Relations_Board_logo_-_color.jpg>
From: Rosenberg, Joshua D.
Sent: Wednesday, July 02, 2014 1:05 PM
To: 'ben.o'donnell@changetowin.org'
Subject: NLRB Appointment Confirmation McDonald's of Air and Space Museum, Case 05-CA-131908

Dear Mr. O’Donnell,

Please see the attached appointment confirmation.  If possible, please provide me with relevant documentary
evidence, as described in page 3 of the attached, prior to the appointment.

Regards,

Josh Rosenberg
Board Agent, Region 5
National Labor Relations Board<http://www nlrb.gov>
Washington, D.C. Resident Office
(202) 208-3053
       [cid:image003.jpg@01CF99BF.CA62A760]
<http://upload.wikimedia.org/wikipedia/commons/b/be/National_Labor_Relations_Board_logo_-_color.jpg>
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From: Ben O"Donnell
To: Rosenberg, Joshua D.
Subject:  disciplinary action and further evidence of manager awareness of concerted activity
Date: Tuesday, July 8, 2014 4:26:44 PM
Attachments: Exhibit 1 - Managers monitoring Metro station.MOV

Exhibit 2 - Managers monitoring rally preparations.jpg
Exhibit 3 - Managers monitoring rally.jpg

Dear Mr. Rosenberg,

Here is the information you requested after finishing  affidavit .

1. The disciplinary action relating to  conduct on .

We must have miscommunicated because I thought you said that you and  didn't cover this topic, but in
fact the Affidavit contains a detailed description of the circumstances surrounding this disciplinary action. My
understanding from my intake interview with  is that  was assigned to work the  alone during
the busiest part of the day which is usually a two person job. Workers that hadn't struck were not given such
strenuous tasks. Then, on a subsequent work day,  was disciplined for  (I presume insubordination)
to . Since  said nothing inflammatory to  I believe that  was in fact
objecting to  confronting  for assigning  a task that couldn't reasonably be performed by one person during
a busy period.

2. Evidence that  observed employees at the rally outside the Air and Space
Museum on , 2014.

I have attached 2 photographs and 1 video file evidencing that  observed employees at the
rally. I can arrange for  who took the photos and video, to speak with you an
authenticate them if you like. More specifically, Exhibit 1 shows  surveilling the exit to the L'Enfant
Plaza Metro stop for employees coming to the rally; Exhibit 2 shows  surveilling the preparation for
the rally in a park across the street from the Air and Space Museum; Exhibit 3 shows  surveilling the
rally action itself, on the steps of the Air and Space Museum.

Please let me know if these speak to your questions.

-Ben O'Donnell
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From: Ben O"Donnell
To: Rosenberg, Joshua D.
Subject: RE: Further details and witnesses in the charge against McDonald"s of the Air and Space Museum
Date: Thursday, July 24, 2014 1:06:44 PM

Hi Mr. Rosenberg,

Do you want to take an affidavit from ? If so, I can facilitate setting up that appointment.
Additionally, when is an appropriate time to submit a position statement on behalf of Good Jobs Nation & 

Thanks,
-Ben
________________________________________
From: Ben O'Donnell
Sent: Thursday, July 17, 2014 4:51 PM
To: Joshua.Rosenberg@nlrb.gov
Subject: RE: Further details and witnesses in the charge against McDonald's of the Air and Space Museum

Hi Mr. Rosenberg,

I’m responding to your phone call a moment ago with the details mentioned in my last email.

1.       

 worked at McDonald’s along side  from  can corroborate that
 did in fact work full time (or near to it) during the worked  a week

and  was always working as well. Further,  corroborated  assertion that the 
 is a two person job.  was astonished when I asked  if people ever worked that station alone

and told me  would have refused if a manager ordered  to do so. It is simply too much work. Finally, 
confirmed that , regularly refused to accommodate schedule requests for people 
associated with Good Jobs Nation. In fact,  was forced to quit McDonald’s last week because

 repeatedly insisted that  had to show up on  despite  knowledge that this
conflicted with .

 is generally available on  which are  days off, although  is unavailable
.

2.       Factual corrections to the affidavit

After reviewing the affidavit, I believe the only correction I can assert right now is that the demonstration mentioned
on p. 13 was on . This can be confirmed by a Washington Post article from the same day
mentioning it: http://www.washingtonpost.com/blogs/federal-eye/wp/2014/06/12/demonstrators-to-demand-
minimum-wage-hike-for-federally-contracted-workers/. Since this is after the ULPs in any case I don’t think that the
date correction should affect your analysis.

I also think that it should be added that  told  that the reason  was denying the request for
more hours was on account of the challenged disciplinary actions. However,  is at 
so I can’t contact  to affirm this.

-Ben O’Donnell

From: Ben O'Donnell
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Sent: Thursday, July 17, 2014 3:19 PM
To: Joshua.Rosenberg@nlrb.gov<mailto:Joshua.Rosenberg@nlrb.gov>
Subject: Further details and witnesses in the charge against McDonald's of the Air and Space Museum

Hi Mr. Rosenberg,

I apologize for the delay in responding to your phone call from last Wednesday. I was out of town until Sunday and
have been working to gather more evidence this week. I have spoken with one of 

—who can corroborate parts of  affidavit. I am attempting to contact 
—who  believes witnessed some of the conduct  complained of but  hasn’t answered 
phone.

 has contacted  bank to get copies of statements from  in order to document the fact that 
was working , but the bank told  it would take up to 10 days to get the documents.  made the request
yesterday (July 16).

Finally, there are some details in the affidavit that I think should be corrected or clarified for factual accuracy. I have
a list prepared that I can send you.

Would you prefer that I send you details on the testimony of  and the details to be corrected in the
affidavit now and then supplement it with whatever I might find out from  later? Or would you prefer
that I wait until I have the bank records and have contacted  to send you all of this at once?

Sincerely,
-Ben O’Donnell
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From: Rosenberg, Joshua D.
To: "Ben O"Donnell"
Subject: RE: Witness Availability: 
Date: Monday, July 28, 2014 1:05:00 PM

Thanks for the update,   This will confirm  appointment for  on , 2014.  I
will pencil  in for , 2014 at ., but that slot will not be confirmed until I hear back
from you.

Regards,

Josh Rosenberg
Board Agent, Region 5
National Labor Relations Board
Washington, D.C. Resident Office
(202) 208-3053
-----Original Message-----
From: Ben O'Donnell [mailto:Ben.O'Donnell@changetowin.org]
Sent: Monday, July 28, 2014 12:22 PM
To: Rosenberg, Joshua D.
Subject: Witness Availability: 

Hi Josh,

So I've spoken with , the witness for the charge involving  and  available on
 and possibly later, but  has . Does that time work for you?  may also

be willing to come in  if necessary--  said  is much better for  than 

I'm still working on getting  availability, but it sounds like  will work better for  than

-Ben
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From: Ben O"Donnell
To: Rosenberg, Joshua D.
Subject:  Case
Date: Friday, August 15, 2014 10:40:11 AM

Hi Josh,
 
Last time we spoke you said you would get me information regarding McDonald’s defense in the
case of  when you returned on August 14. Please let me know what assertions I should
be responding to so I can produce a reply. You mentioned that it was time sensitive so I’d like to
know what I’m replying to a.s.a.p.
 
Thanks,
-Ben O’Donnell
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From: Ben O"Donnell
To: Rosenberg, Joshua D.
Subject: Position Statement for Case 05-CA-131908
Date: Thursday, August 21, 2014 6:16:21 PM
Attachments: Good Jobs Nation Position Statement - pdf

Hi Josh,
 
Please find Good Jobs Nation’s position statement for this case attached.
 
-Ben
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By email 
Joshua Rosenberg, Board Agent 
National Labor Relations Board, Region 5 
Washington, D.C. Resident Office 
1099 14th St, NW, Suite 6300 
Washington, DC 20570 
(202) 208-3053 
joshua.rosenberg@nlrb.gov 
 

Re:  McDonald’s of Air and Space Museum 
 05-CA-131908 
 
Dear Mr. Rosenberg: 

  

 This Position Statement is submitted by Charging Party, Good Jobs Nation (GJN), in 
support of the above Unfair Labor Practice charge alleging that McDonald’s of Air and Space 
Museum  (Employer, or McDonald’s) violated Section 8(a)(1) of the National Labor Relations 
Act, by various conduct, including discrimination against Section 7 activity of its employees, and 
requesting injunctive relief pursuant to Section 10(j) of the Act. 

I. SUMMARY OF RELEVANT FACTS 

 is an industrious and dependable employee and an active and public 
supporter of Good Jobs Nation. Good Jobs Nation is a campaign of protected, concerted activity 
to improve wages and working conditions for low-wage service workers employed by private 
contractors at federal buildings and facilities.  openly and at times in the presence of  
supervisor participated in Good Jobs Nation campaign activities including demonstrating at 
rallies, signing petitions addressed to President Obama, appearing on  

 in support of the Good Jobs Nation campaign, and engaging in a series of one-
day lawful strikes. Subsequently,  hours were reduced,  was assigned an unreasonable 
workload, and  was disciplined and suspended discriminatorily. 

 has participated in  strikes, on  2013,  2013, 
, 2013,  2013, , 2014,  2014, and , 2014. 

Good Jobs Nation delivered notices to McDonald’s for each of these strikes, so it was well-
known that  was actively participating in the campaign. The supervisors were unhappy about 
the employees’ section 7 activities from the start, and  even expressed  disdain to 

 face. This animus first turned into action against  starting in  2014, when 
managers assigned  twice the work that a single employee would normally undertake, and 
then used this manufactured situation to take disciplinary action against  Later, on  

, managers seized an opportunity to selectively enforce a rule against speaking on a phone at 
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approached  and ordered  to clean the floor.   asked  to assign someone 
else since  was already overworked. Rather than answer   gave  an angry look and 
stalked off.   must have interpreted this look as a denial of  request because  cleaned 
the floor anyway.  Later, at about  in an effort to keep up with the pace of customer 
demand,  filled the fryer baskets as full as they would go with fries.   

 came by and told   was putting too many fries into the fryer.   
, stated that  never saw anyone other than  assigned to 

work the busiest  alone for so long. ,  

  later, on , 2014,  issued  a disciplinary warning. 
,  told  that  had been insubordinate to   This was a 

lie, but  exhibited no real interest in  version of events.  had  write 
down  explanation of the work on  but  did not credit  statement and 
issued a warning.   refused to tell  exactly what  alleged, thus denying 

 any opportunity to truly address  claims.  

C. McDonald’s suspended  based on a fabricated infraction 

On , 2014,  was once again assigned to work a  alone.  
  worked until  when  asked  if  could take a break.   

 affirmed and  closed  station by taking the fries out of the fryer and turning off the 
light. .  then left the kitchen and got in line at the counter with the customers, outside 
the work area, in order to get  lunch, which is a benefit of working for McDonald’s.  While 

 was in line,  mother called  phone and they had an emotionally upsetting conversation. 
  lost  appetite and decided to take  break without eating.   then asked  if 
 could clean the fryer and go home.  approved and  did so as fast as  could.  

 later, on  called  into  and asked what happened 
on .  .  didn’t understand what  was referring to at first, but 
then guessed that it was about the phone call  received, and explained the call to  

   then accused  of leaving  without permission and with fries 
left in the fryer.  said  had told  this.   told  that neither were true, 
and asked  to bring  into the office and confront  with the accusation, but 

 refused.   ordered  to write down  version of events, which  
did.  The next day,  suspended  for , stating that it was because  left 

 station without permission and without cleaning it.  As a result,  missed  of 
work.  

Managers tolerate the use of cell phones at work by several employees who are not part of 
Good Jobs Nation. . 

D.  refused to restore  customary schedule during the 
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 asked  to increase  hours  times.   always ignored 
the request or refused without stating a reason. . 

 

II. APPLICABLE LAW AND DISCUSSION 
 

A. The Board has statutory jurisdiction over McDonald’s of the Air and Space 
Museum 

The Board has plenary jurisdiction over enterprises engaged in trade, traffic, or 
commerce within the District of Columbia. Westchester Corp., 124 NLRB 194, 196 (1959); M. 
S. Ginn & Co., 114 NLRB 112, 113 (1956); Catholic University of America, 201 NLRB 929, 929 
n. 3 (1973).  Section 2(6) of the Act defines “commerce” as “trade, traffic, commerce, 
transportation, or communication.”  29 U.S.C. § 152(6).  As a private business selling fast food 
in the District of Columbia, McDonald’s of the Air and Space Museum falls under the statutory 
jurisdiction of the Board. 

B. The Employer’s discipline of  is discrimination in violation of 
Section 8(a)(3) of the Act. 

Disciplinary action taken against an employee violated Section 8(a)(3) if the employee’s 
protected activity was a motivating factor in the decision to discipline. Wright Line, 251 NLRB 
1083 (1980) enfd. 662 F2d. 899 (1st Cir. 1981), cert. denied 455 U.S. 989 (1982). An employer 
may avoid liability by demonstrating that it would have taken the same action even absent the 
employee’s protected conduct. Id. However, if the reasons the employer offers to justify its 
disciplinary action are pretextual, it indicates an illegal motivation.  Golden State Foods Corp., 
340 NLRB 382, 385 (2003). 

1. The evidence is sufficient to make out a prima facie case 

A prima facie case of an 8(a)(3) violation requires 4 things: (1) that the employee 
engaged in protected activity; (2) that the employer knew of the protected activity; (3) that the 
employer took adverse action against the employee; and (4) the protected conduct was a 
motivating factor in the adverse action.  See, e.g., Am. Gardens Mgmt. Co., 338 NLRB 644, 645 
(2002). In the instant case there is no dispute that  engaged in protected activity by striking 
for better wages and working conditions, and there is no dispute that the Employer was aware of 

 protected activity. Disciplinary action of any kind is adverse, and a suspension is particularly 
so. Finally, there is enough evidence to demonstrate that the protected conduct was a motivating 
factor in the adverse action: One of , had previously proclaimed anti-
union animus; Both disciplinary action arose relating to circumstances designed to place an 
unusual burden on  was assigned the work of two people; In each case,  

 “investigations” were inadequate and superficial. In short,  
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cooked up a flimsy pretext to impose discipline. This all suggests that  protected activity 
was a motivating factor in  discipline and thus  loss of  pay.  

2. The Employer’s proffered justification for disciplining  is pretextual 

Having made out a prima facie case of discrimination, the burden shifts to the Employer 
to show that it would have taken the same action absent  protected activity. This is a 
burden the Employer fails to meet. McDonald’s claims that the disciplinary action on  

 was justified because it alleges that  placed too many fries in the fryer, despite multiple 
warnings from  and as a result some of the fries went to waste. Additionally, it alleges 
that  was insubordinate to  supervisor  that day. It claims that the second 
disciplinary action was justified because  allegedly took a break without permission on  

. None of these justifications are credible. 

First, consider the  discipline.  was assigned the work of two people, a task 
that another employee states  would have refused. After  objected to this,  was granted 
the assistance of a second employee from another restaurant. Predictably, this employee had to 
return to  other station during the busiest parts of the shift and offered minimal assistance. In 
the midst of all this,  was told to clean the floor as well. It is indisputable that a manager 
would not assign an employee tasks which could not be completed without an illicit motive. It 
does the store no good to overwork an employee to the point where  cannot keep up with 
customer demand. Rather, it appears that supervisors at McDonald’s attempted to create 
circumstances that would justify disciplining  When  managed (barely) to keep up with 
demand at the fry station alone,  was ordered to clean the floor as well. When  did, 
ultimately, clean the floor,  was written up for insubordination. 

Nor is the claim that  was insubordinate credible.  has credibly denied 
speaking back to  “investigation” of the matter was more of an inquisition.  
simply took  word at face value and then accused  of speaking back to  When 

 denied this  disciplined  anyway. Even asking  for  version of events 
seems to have been for show since there appears to have been nothing  could have said that 
would have affected  decision. An inadequate or superficial investigation, especially 
when the employee is not given a meaningful chance to contest allegations of misconduct, is 
evidence of pretext. Manorcare Health Services -- Easton, 356 NLRB No. 39 (2010), enf'd, 661 
F.3d 1139 (D.C. Cir. 2001); North Hills Office Services, 344 NLRB 1083 (2005); New Orleans 
Cold Storage Co., 326 NLRB 1471 (1998), enf'd, 201 F.3d 592 (5th Cir. 2000). Additionally, the 
reason for this disciplinary warning was shifting.  testified that  was disciplined for 
talking back to  which  denied. However, McDonald’s later asserted that the discipline 
was also based on  repeatedly ignoring  instruction to place fewer fries in the fryer 
which resulted in waste. Not only has McDonald’s not produced evidence accounting for its 
alleged waste of potatoes, but these shifting justifications for discipline are further evidence that 
they are pretext for illegal discrimination. See, e.g., Martech MDI, 331 NLRB 487 (2000), enfd. 
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 customarily worked  for McDonald’s when  was . When  
 in 2014, however,  refused or ignored all of  requests to have 

 hours increased to  remained working approximately  per week to the 
present time. This is tantamount to a reduction in hours, which is of course a violation of the act. 
Considering the discriminatory discipline taken against  this effective reduction in hours 
was motivated by the same prohibited animus. 

III. CONCLUSION 

 has been disciplined and had  hours reduced in retaliation for  exercise 
of rights protected by Section 7 of the Act. As a direct result of the discriminatory discipline  
was suspended for 3 working days which amounted to a loss of ’ work. Additionally, the 
Employer’s refusal to return  to  customary employment during the  
means that  has been missing  every week since . McDonald’s 
assertions that these disciplinary actions were justified are obviously pretextual.  
superficial investigations seem designed not to find the truth but only to provide cover to 
contravene the protections of the Act. The shifting justifications and inconsistencies as well as 
the simple singling  out by making  work the  alone appear designed to 
accomplish two goals: to punish  for exercising  rights under the Act, and to send a 
message to other employees that lawful strikes will not be tolerated.  is a  
who is working hard to make ends meet.  has no reason to distort events and  is 
corroborated in many ways by that of  no longer even  

 and hence has no motive to lie. , on the other hand, are treating 
disciplinary investigations as inquisitions where the outcome is determined before the employee 
is even approached. They have expressed their disgust for unions in the past and they continue to 
act in accordance with these beliefs. I urge you to remedy these unfair labor practices. 

 Thank you for your consideration, and please contact me if you require additional 
information. 

 

 

       Respectfully submitted, 

 

       Benjamin O’Donnell 
       Good Jobs Nation 
       1900 L St. NW, Suite 900 
       Washington, DC 20036 
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From: Rosenberg, Joshua D.
To: "Ben O"Donnell"
Subject: RE: Position Statement for Case 05-CA-131908
Date: Friday, August 22, 2014 9:35:00 AM
Attachments: image002.jpg
Importance: High

Hi Ben,
 
Thanks for the position statement.  In reading it, some of the information regarding protected
activity was inconsistent with the evidence in the file.  On July 2, you sent an email with the following
statement:
 
“Attached are exhibits which prove that McDonald's was on notice of  participation in

 strikes on , 2013, , 2013, , 2013 and  2013.
This is the only relevant documentary evidence I currently have in my possession.” 
 
However, your position statement says the following:
 
“  has participated in  strikes, on , 2013,  2013, ,
2013,  2013, , 2014,  2014, and , 2014.”
 
In the course of investigating the case, I learned of the  strike.  The  strike occurred
after most of the evidence was collected, hence why it was news to me.  Neither the Employer nor

 ever identified a strike on   Do you have evidence that  participated?
 
Regards,
 

Josh Rosenberg
Board Agent, Region 5
National Labor Relations Board
Washington, D.C. Resident Office
(202) 208-3053

       
From: Ben O'Donnell [mailto:Ben.O'Donnell@changetowin.org] 
Sent: Thursday, August 21, 2014 6:16 PM
To: Rosenberg, Joshua D.
Subject: Position Statement for Case 05-CA-131908
 
Hi Josh,
 
Please find Good Jobs Nation’s position statement for this case attached.
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-Ben



From: Ben O"Donnell
To: Rosenberg, Joshua D.
Subject: RE: Position Statement for Case 05-CA-131908
Date: Friday, August 22, 2014 1:36:38 PM
Attachments: image001.jpg

Exhibit I -  Strike Sign In.png
Exhibit J - Strike Notice  2014.JPG
Exhibit K -  Strike Notice Delivery.pdf
Exhibit L - Strike Notice  2014.JPG
Exhibit M -  Notice Delivery.pdf

Hi Josh. I apologize for the oversight. Attached are documents demonstrating  participation in
all the strikes and McDonald’s knowledge of  participation in the  strikes. For

the strike I cannot locate a strike notice at this time, but I have the sign in sheet that
the ed on the  of the strike showing that  signed in.
 
Exhibit I is the sign in sheet with  signature

Exhibit J is the trike notice signed by 
Exhibit K is a copy of an email with attached photo documenting delivery of the notice to
McDonald’s

Exhibit L is the Strike notice signed by 
Exhibit M is a copy of an email with attached photo documenting delivery of the notice to
McDonald’s
 
-Ben
 

From: Rosenberg, Joshua D. [mailto:Joshua.Rosenberg@nlrb.gov] 
Sent: Friday, August 22, 2014 9:35 AM
To: Ben O'Donnell
Subject: RE: Position Statement for Case 05-CA-131908
Importance: High
 
Hi Ben,
 
Thanks for the position statement.  In reading it, some of the information regarding protected
activity was inconsistent with the evidence in the file.  On July 2, you sent an email with the following
statement:
 
“Attached are exhibits which prove that McDonald's was on notice of  participation in

 strikes on  2013,  2013, , 2013 and  2013.
This is the only relevant documentary evidence I currently have in my possession.” 
 
However, your position statement says the following:
 
“  has participated in  strikes, on  2013, , 2013, ,
2013,  2013,  2014,  2014, and , 2014.”
 
In the course of investigating the case, I learned of the  strike.  The  strike occurred
after most of the evidence was collected, hence why it was news to me.  Neither the Employer nor
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 ever identified a strike on .  Do you have evidence that  participated?
 
Regards,
 

Josh Rosenberg
Board Agent, Region 5
National Labor Relations Board
Washington, D.C. Resident Office
(202) 208-3053

       
From: Ben O'Donnell [mailto:Ben.O'Donnell@changetowin.org] 
Sent: Thursday, August 21, 2014 6:16 PM
To: Rosenberg, Joshua D.
Subject: Position Statement for Case 05-CA-131908
 
Hi Josh,
 
Please find Good Jobs Nation’s position statement for this case attached.
 
-Ben
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From: Smith III, David
To: Chambers, John; Clark, Cathy D.
Cc: Smith III, David; Leonard, Stephanie M.
Subject: FW: FIR.05-CA-131908.chain approving-Partial-Withdrawal
Date: Friday, August 29, 2014 3:36:19 PM
Importance: High

Letters Issued
 
V/R,
 

David Smith
National Labor Relations Board
Region 5, Baltimore
 
"The beauty of the world has two edges, one of laughter, one of anguish, cutting the heart asunder."
 
From: Mitchell, Waynetta 
Sent: Friday, August 29, 2014 3:27 PM
To: Smith III, David
Subject: FW: FIR.05-CA-131908.chain approving-Partial-Withdrawal
 
Here you go David!  Issue for Stephanie.
 
Thank you
 

From: Posner, Charles 
Sent: Friday, August 29, 2014 3:23 PM
To: Wilkins, Charlene E.
Cc: Shuster, Steven L.; Chambers, John; Leonard, Stephanie M.; Mitchell, Waynetta
Subject: RE: FIR.05-CA-131908.chain approving-Partial-Withdrawal
 
In light of the additional attorneys having withdrawn their appearances, I approve issuance of this letter.
 

From: Wilkins, Charlene E. 
Sent: Friday, August 29, 2014 2:26 PM
To: Posner, Charles
Cc: Shuster, Steven L.; Chambers, John; Leonard, Stephanie M.
Subject: FW: FIR.05-CA-131908.chain approving
Importance: High
 

 is ready for final approval.
 
From: Leonard, Stephanie M. 
Sent: Friday, August 29, 2014 1:46 PM
To: Wilkins, Charlene E.
Subject: FIR.05-CA-131908.chain approving-
 
The above case is ready for approval.
 

From: Mitchell, Waynetta 
Sent: Friday, August 29, 2014 1:46 PM
To: Leonard, Stephanie M.
Subject: RE: FIR.05-CA-131908.chain approving-
 
Stephanie,
 

(b) (5)

(b) (5)

(b) (5)

(b) (5)



I have proofed your  letter for 05-CA-131908 and it is ready for approval.
 
Thanks,
Waynetta
 
 

From: Leonard, Stephanie M. 
Sent: Friday, August 29, 2014 12:26 PM
To: Mitchell, Waynetta
Subject: FIR.05-CA-131908.chain approving
Importance: High
 
The above case is ready for proofing. (Walking over envelopes)
 

From: Chambers, John 
Sent: Friday, August 29, 2014 12:17 PM
To: Leonard, Stephanie M.
Cc: Clark, Cathy D.; Wilkins, Charlene E.
Subject: FW: Disposition Chain  Case 05-CA-131908 McDonald's of Air and Space Museum
Importance: High
 
Hi Stephanie,
 
Please process this  and forward this e-mail chain to Charlene when the letter is in NxGen and ready for
approval.  Also, please send Catherlena and me an e-mail when the letters have been placed in the day’s
outgoing mail.  Thanks!
 
Cheers!
 
John M. Chambers
Office Manager
National Labor Relations Board, Region 5
 

From: Wilkins, Charlene E. 
Sent: Friday, August 29, 2014 12:13 PM
To: Chambers, John
Cc: Shuster, Steven L.
Subject: FW: Disposition Chain  Case 05-CA-131908 McDonald's of Air and Space Museum
Importance: High
 

 is ready to be processed.
 
From: Shuster, Steven L. 
Sent: Friday, August 29, 2014 10:23 AM
To: Wilkins, Charlene E.
Cc: Kalaris, Mark
Subject: FW: Disposition Chain  Case 05-CA-131908 McDonald's of Air and Space Museum
Importance: High
 
This is approved.  As Brenda is out we need to do the letter.
 

From: Kalaris, Mark 
Sent: Friday, August 29, 2014 10:19 AM
To: Shuster, Steven L.
Subject: FW: Disposition Chain  Case 05-CA-131908 McDonald's of Air and Space Museum
Importance: High
 

(b) (5)

(b) (5)

(b) (5)

(b) (5)

(b) (5)

(b) (5)
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(b) (5)
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This  is ready for review and processing.  PLEASE NOTE THE LETTER MUST BE DRAFTED AND
ISSUED FROM BRO BECAUSE BRENDA IS OUT
 

From: Rosenberg, Joshua D. 
Sent: Friday, August 29, 2014 10:06 AM
To: Kalaris, Mark
Subject: Disposition Chain  Case 05-CA-131908 McDonald's of Air and Space Museum

(b) (5)
(b) (5)

(b) (5)













  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
REGION 5 
BANK OF AMERICA CENTER, TOWER II 
100 S. CHARLES STREET, STE 600 
BALTIMORE, MD 21201 

Agency Website: www.nlrb.gov 
Telephone: (410)962-2822 
Fax: (410)962-2198 

September 2, 2014 

Daniel B. Bordoni, Esq. 
Morgan, Lewis & Bockius, LLP 
1111 Pennsylvania Avenue, N.W. 
Washington, DC 20004-2541 
 

Re: McDonald's of Air and Space Museum 
 Case 05-CA-131908 

Dear Mr. Bordoni: 

  This is to advise you that I have approved the withdrawal of the charge in the above 
matter.  The letter issued on August 29, 2014 regarding your full withdrawal inadvertently was 
drafted as a partial.  This full withdrawal letter supersedes the letter previously issued.     

Very truly yours, 

/s/ Charles L. Posner 

Charles L. Posner 
Regional Director 

cc:  
McDonald's of Air and Space Museum 
6th Street and Independence Avenue 
Washington, DC 20560-0001 

 
 

 Benjamin O'Donnell, Esq. 
Good Jobs Nation 
1900 L Street, N.W., Suite 900 
Washington, DC 20036 

 
 

 

(b) (6), (b) (7)(C)




